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The Warren Report and Its Critics 


By ARNOLD L. FEIN 

AS THE war against the Warren 
Commission escalates, it is time 
to take stock. It is time to inquire 
into the supposed deficiencies of the 
Commissihn, its investigation, and its Re- 
port. It is time also to inquire into the 
possible deficiencies of the critics, their 
inquiries, and their conclusions. We deal 
here not with a political campaign or a 
newspaper report, where license in 
speech and in reporting is, unfortunately, 
too often the rule. We deal rather with 
the assassination of a great and gallant 
young man, the President of the United 
States. We deal also with the killing of 
a confused and bewildered man, his al- 
leged assassin, both within the sight and 
earshot of an unbelieving world. 

The awesome responsibilities of the 
Commission required that it adhere to 
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the highest standards of which men are 
capable, to make an objective and thor- 
ough inquiry, and to render a fair and 
impartial judgment, without passion, 
fear, or favor. 

Perhaps the critics are not obliged to 
conform to the same standards. But at 
a minimum should they not be required 
to state the facts as they are, to report 
the truth, to avoid the dissemination of 
unsupported rumors, and to refrain from 
character assassination and unfounded 
imputations of improper motives? A de- 
cent respect for the opinions of man- 
kind and for the subject matter of the 
inquiry demands no less. 

Did the Commission adequately meet 
its burdens? Leaving aside for the mo- 
ment comment on the specifics of the 
investigation and Report, and the criti- 
ques, it is fair to suggest that there is 
justification for many of the general 
criticisms of the Commission. Mark 
Lane and Edward Epstein in particu- 
lar have fairly and credibly made some 
of the points. It is now reasonably clear 
that the Commission should have em- 
ployed full-time, independent, non- 
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governmental investigators and more 
full-time, independent, nongovernment- 
al lawyers. The members of the Com- 
mission probably should have devoted 
more time to their task and should have 
heard more of the testimony in full- 
dress formal hearings. The entire in- 
vestigation should have been further 
extended in time and scope. The nature 
of the inquiry required expedition, but 
not at the expense of adequacy. Speedy 
justice is essential, but often the only 
merit of instant justice may be its im- 
mediacy. The time required must be 
measured by the complexity of the prob- 
lem. Whatever the merits of the dispute 
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between the Commission and the 
attorney for Marguerite Oswald, Mark 
Lane, it is manifest that he and the 
other critics are on sound ground in 
arguing that a technique should have 
been evolved for admitting adversary 
counsel, with the right of cross-exam- 
ination. It is apparent also that some 
clues should have been more thorough- 
ly followed and that certain additional 
witnesses should have been heard and 
questioned. So too it is evident that a 
more complete investigation of and re- 
port on the inconsistencies in the evi- 
dence heard and the official reports 
submitted to the Commission were re- 
quired. Conceding the validity of these 
criticisms, however, does not neces- 
sarily require rejection of the Com- 
mission’s conclusions. 

On the othei' hand, did the critics 
meet the minimal standards required of 
them? It is fair to suggest that in many 
respects they failed to do so. Perhaps the 
greatest obstacle to an understanding 
of the investigation and the Report is 
the widespread public misconception 
about the nature of criminal trials and 
investigations. This underlies and in- 
fects much of the approach in these 
books, although it is expressly articulat- 
ed only by Leo Sauvage, who remarks: 

The writer of detective stories who 
wants to keep his readers never lets 
question marks and unexplained clues 
linger after the words “The End.” One 
would think the public would be no 
less demanding when confronted not 
by fiction but by a real life investiga- 
tion, and above all when the victim is 
the President of the United States. 


If it is time, as this passage 1 suggests. 



that life must conform to fiction in order 
to be credible, the Warren Commission 
was deficient. It did not answer all the 
questions nor did it explain all the clues. 
The Report so states at many points. 
Does this mean that we must reject the 
Report and the underlying investigation 
and accept the alternative theories of 
these critics who not only disagree with 
the Commission but with eafch other? 

Only rarely does a trial, inquiry, or 
investigation— civil or criminal— present 
a tidy package fit for television dramas. 
More often than not there are loose 
ends. Guilt beyond a reasonable doubt 
does not mean beyond all doubt, and 
so criminal juries must be instructed. 
The perfect case is usually the fraudu- 
lent one. 

It was obvious from the outset that 
there were so many conflicting clues and 
reports it would be impossible to recon- 
cile them all. But this does not seem to 
deter our authors. Seizing these gaps 
or contradictions, some of which were 
inevitable and many of which the Com- 
mission could have avoided or explained, 
each of these critics has launched an 
attack on the motives of the Commis- 
sion, varying in intensity from the pro- 
fessorial tone of Edward Jay Epstein in 
Inquest to the staccato drumbeat of 
Harold Weisberg in Whiteicash. Each 
implies or states that the Commission 
assumed at the outset that Oswald alone 
was guilty and then set out to demon- 
strate or prove it. Perhaps this is so, but 
these gentlemen have not made the case. 
It is more easily demonstrable that it is 
they who have sought to prove their 
own predispositions. 

Although Inquest is written in a sober 
and scholarly law-school style with a re- 


markable economy of expression, the 
book is patently tendentious. Its essence 
is that the Commission was engaged not 
in the pursuit of facts but of “political 
truth,” that its “dominant purpose” was 
“to protect the national interest by dis- 
pelling rumors” about “conspiracy” and 
to “lift the cloud of doubts . . . over- 
American institutions,” because “the na- 
tion’s prestige was at stake.” This “im- 
plicit purpose,” deduced by Epstein 
from newspaper reports and comments 
taken out of context, is compared with 
the Commission’s explicit purpose stated 
in the President’s directive “to ascertain, 
evaluate and report on the facts” includ- 
ing “its findings and conclusions.” 
Epstein then argries: 

These two purposes were compatible 
so long as the damaging rumors were 
untrue. But what if a rumor damaging 
to the national interest proved to be 
true? The Commission’s explicit pur- 
pose would dictate that the information 
be exposed regardless of the conse- 
quences, while the Commission’s im- 
plicit purpose would dictate that the 
rumor he dispelled regardless of the 
fact that it was true. In a conflict of 
this sort, one of the Commission’s pur- 
poses would emerge ‘as dominant. 

Mark Lane makes the same point in 
Rush to Judgment, although not so pre- 
cisely. The others state it more crudely. 

Why? Is it naive to suggest that the 
truth is the best way to dispel a rumor? 
What rumor was so damaging to tire 
nation that the truth could not be told? 
In The Second Oswald Richard H. Pop- 
kin suggests: 

The Western European critics can only 



BY PULITZER PRIZE WINNER 
O TUC SYLVAN FOX 
» 1 Inc 

UNANSWERED 
QUESTIONS r 
ABOUT c ° 
PRESIDE!! o 
KENIEIT'S 
ASSASSINATION 





Dealey Plaza, Dallas — Was the fatal shot 
fired from the Texas School Book Depository? 


see Kennedy's assassination as part of a 
subtle conspiracy, involving perhaps 
some of the Dallas Police, the FBI, the 
right-wing lunatic fringe in Dallas, or 
perhaps even (in rumors I have often 
heard) Kennedy’s successor. 

This paragraph is perhaps the best 
critique on Professor Popkin’s theories 
and his book. What further commentary 
is necessary about an inquiry which will 
repeat without further explanation, clar- 
ification, or comment-critical or other- 
wise— that complicity in the assassination 
might be attributable to “perhaps even 
(in rumors I have often heard) Ken- 
nedy’s successor”? 

HoW could or should the rumor— re- 
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peated and undispelled by this its 
latest circulator, without any suggestion 
of basis-be dealt with or investigated? 
The repetition circulates. It neither jus- 
tifies, explains, nor dispels. 

Mr. Epstein does not go so far. He 
takes up the alleged conspiracy involv- 
ing the FBI. This evolved from rumors 
that Oswald Was either an FBI inform- 
ant or in its employ. Epstein concedes 
that “no evidence developed to sub- 
stantiate this possibility” and that even 
if true the relationship “might not be 
particularly relevant to the assassination 
itself.” Lane concurs. 

Lane and Epstein and the other au- 
thors make valid criticisms of how the 
Commission and its staff handled this 
rumor. The Commission relied largely 
on information, furnished by the FBI it- 
self for its judgment that the story was 
without foundation, although the Com- 
mission had determined to make its own 
independent investigation. However, 
this by no means supports Epstein’s con- 
clusion that the Commission’s intent was 
to dispel the ramor whether true or not. 
And yet this instance is the Basis of 
Epstein’s second chapter, “The Domi- 
nant Purpose,” in which he evolves his 
theory that finding facts was only the 
Commission’s secondary purpose. In his 
anxiety to prove his point Epstein suc- 
cumbs to the device he and die others 
so often charge against the Coniihission: 
ignoring the- evidence. He write.?, “No- 
where, not even in the ‘Speculations and 
Rumors’ appendix, does the Report men- 
tion the allegation that had so preoccu- 
pied the Commission.” 

To put it mildly, this is inaccurate. 
As Mark Lane notes, Appendix XII to 
the Report, “Speculations and Rumors,” 
in a subsection entitled “Oswald and 
U.S. Government Agencies,” discusses 
and rejects as baseless the rumors and 


speculations about Oswald’s alleged as- 
sociation with the FBI, stating the Com- 
mission’s reasons. A similar but more 
extended treatment is to be found in 
Chapter VI of the Report proper, “In- 
vestigation of Possible Conspiracy,” in a 
subsection entitled “Oswald Was Not an 
Agent for the U:S. Government.” Some 
6f the books under review, including 
those by Lane and Epstein, make a force- 
ful case that the Commission’s investi- 
gation of these rumors and speculations 
was inadequate. Even if one agrees, and 
even if one assumes the Commission’s 
conclusion in this respect is false, this 
neither supports nor warrants Epstein’s 
inaccurate assertion that the Report 
does not mention the “allegation that 
had so preoccupied the Commission.” 
This unfounded charge by Epstein has 
been picked up and repeated in articles 
relying on and lauding his book. Thus 
a new rumor circulates. 

If Epstein intends only a criticism of 
the failure of the Report to mention 
Texas Attorney General Waggoner Carr, 
Dallas District Attorney Henry Wade, 
newspaper reporter Alonzo Hudldns, 
and Dallas Under Sheriff Allan Sweatt 
as transmitters of these rumors this 
hardly sustains Epstein’s blanket charge 
that the Report does not refer to or treat 
with; the rumors. Moreover, it represents 
a questionable criticism of the way the 
Report is written rather than a demon- 
stration of the Commission’s so-called 
“implicit” purpose. This illustrates' an- 
other point too. All too frequently Ep : 
stein and the others mix their criticism 
of the way the Report was written with 
a criticism of the investigation. Thus 
even when they are satisfied with a par- 
ticular phase of the investigation they 
point their attack at the form of the Re- 
port. At other times, when the Report 
seems adequately to deal with a prob- 
lem, they seize on the investigation as 
being inadequate. 

I have dwelt at length on this matter 
because it is the dubious foundation 
stone for Epstein’s theory that the Com- 
mission was mainly concerned with “the 
dominant purpose” of producing “only 
political truth,” which underlies his en- 
tire analysis and provides the theoretical 
Basi s for his more serious allegations. 

When the doctors at Parkland Hos- 
pital ascertained that the President was 
indeed dead, the need for an autopsy 
was evident. The Dallas hospital officials 
insisted that the law required it to be 
performed there before the body was 
moved. This would of course take some 
time. Federal intervention was question- 
able, the assassination of a President not 
then being a federal crime. Nonetheless, 
Kenneth O’Donnell was determined that 
the body be taken immediately to Wash- 
ington, largely, he said, because Mrs. 

( Continued on page 43) 
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Continued from page 38 
Kennedy insisted on staying with her 
husband. By bluff, persistence, and a 
threat of force O’Donnell, aided by Se- 
cret Service Agent Roy Kellerman and 
others, removed the body from the hos- 
pital, took it to the airport, and caused 
it to be flown to Washington without 
waiting for a local autopsy. 

The use of this incident in some of 
these books is curiously revealing. Sau- 
vage explores it in some detail as an 
event of “political significance,” which 
established a basis for federal jurisdic- 
tion over the investigation of the assas- 
sination. He cites it as evidence that the 
Justice Department legally could and 
should have taken over the entire in- 
quiry. This is part of his rather compli- 
cated and murky argument that the 
Justice Department delayed interven- 
tion or avoided it in order not to em- 
barrass the state of Texas, and his 
contention that the Texas officials were 
determined to establish Oswald’s sole 
guilt before such federal intervention. 
Why is not apparent. Everything is grist 
to this mill. Sauvage glides over the 
whole complex question of federal-state 
relations and ignores the fact that the 
Justice Department’s investigation did 
continue and that the Warren Commis- 
sion is in fact a species of federal inter- 
vention. 

Sylvan Fox at no little length uses 
the incident to demonstrate the petti- 
ness and “ghastly ineptitudes . . . dis- 
played by the Dallas authorities.” 

Contrast Weisberg’s description of it 
as “an abuse of the Texas authorities.” 
This in a paragraph in which he also 
declines to “embarrass” the “public serv- 
ants” who “forcibly removed the Presi- 
dent’s body,” but is critical of the Report 
for failing to do so and for not noting 
whether a Texas official was invited to 
observe or participate in the autopsy. 
Sauvage, however, quotes O’Donnell as 
suggesting that a Dallas doctor “accom- 
pany the body and take charge of the 
autopsy.” 

Weisberg goes on to defend the rights 
of the state of Texas, thus disrespected. 
He then suggests that had the autopsy 
been performed in Texas “there might 
have been no questions”— but a few lines 
later he indicates that had a Texas doc- 
tor or official been present “it is doubtful 
if the results would have differed.” 

Thus these authors use the same 
facts to infer what they will, however 
contradictory. 

Weisberg’s hints and speculations are 
the launching pad for his criticism of 
the autopsy reports and the doctors 
who performed the autopsy at the Na- 
tional Naval Medical Center in Beth- 
esda, Maryland, the night of the assas- 
sination. They were Commanders James 
J. Humes and J. Thornton Boswell of 
the Navy Medical Corps and Lieuten- 
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ant Colonel Pierre Finck of the Army 
Medical Corps. All concede the expert 
qualifications of these military doctors. 
In addition to the medical personnel, 
FBI agents Francis X. O’Neill and James 
W. Sibert and Secret Service agents Roy 
Kellerman, William R. Greer, William 
OXeary, and Clinton J. Hill were al- 
legedly present during all or part of the 
autopsy, which was apparently conduct- 
ed by Commander Humes. 

The autopsy report, signed by the 
three doctors, states that the President 
died “as a result of two perforating 
gunshot wounds, fired from a point be- 
hind and somewhat above the level of 
the deceased.” The fatal missile, the 
doctors found, entered the skull and 
fragmented; then a portion exited, car- 
rying With it sections of the brain, 
skull, and scalp. 

Much has been written in these books 
and elsewhere about the head wounds, 
their source and course. Obviously, the 
autopsy doctors were not at the scene 
of the assassination, nor at Parkland 
Hospital while the doctors there ad- 
ministered to the President in the fruit- 
less effort to save him. The source of 
the autopsy doctors’ conclusion that the 
fatal missile came from “behind and 
somewhat above” was necessarily a com- 
bination of hearsay and their own ob- 
servation of the wounds. 

These books contain the not unimpres- 
sive argument that the head wounds 
may have been caused by a bullet com- 
ing from in front and not from “behind 
and somewhat above,” as the Report 
states, or even by more than one bullet, 
and that the bullet or bullets were not 
and could not have been fired from Os- 
wald’s rifle nor by him. Mark Lane’s 
presentation is particularly effective. 
However, it is fair to say that the con- 
flicts and contradictions and unsupport- 
ed speculations in these books and the 
authors’ theories on this aspect of the 
inquiry produce no satisfactory alterna- 


tive. Here the Commission’s Report is 
the most convincing. The limits of a mag- 
azine article do not permit a detailed 
analysis of the arguments. Neverthe- 
less, on the basis of numerous scrutinies 
of the Warren Report and its exhibits, 
as well as each of the books under discus- 
sion and their respective exhibits, plus 
articles in the press and elsewhere, I 
am inclined to accept the Commission’s 
conclusion that the shot which killed 
the President was fired from the sixth 
floor of the Texas School Book De- 
pository by Lee Harvey Oswald, utilis- 
ing his Mannlicher-Carcano rifle. The 
physical evidence points there and no- 
where else. 

The other wounds in the President’s 
body present far more difficulties, diffi- 
culties with the Commission’s Report, 
but also difficulties with the theories 
advanced in each of these books. The 
autopsy report signed by the autopsy 
doctors states: 

The other missile entered the right 

superior posterior thorax above the 

scapula . . . and made its exit through 

the anterior surface of the neck. 

This seems to be saying that one bul- 
let, not the fatal one, entered the Presi- 
dent’s body just below and to the right 
of the President’s neck above the shoul- 
der bone and exited through the front 
of his neck. This would be consistent 
with a wound from above and behind, 
and with an artist’s schematic drawing 
made later under Commander Humes’s 
direction. However, it is inconsistent 
with a chart made by the Commander 
during or right after the autopsy, in- 
dicating a lower wound in the back and 
a higher wound in the front of the 
throat. It is also inconsistent with the 
FBI reports of the autopsy and certain 
newspaper reports, obviously founded 
on FBI leaks. 


The autopsy report is undated. Com- 
mander Humes testified it was complet- 
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(1. to r. ) FBI agent reenacting as- 
sassination, Detective J. D. Day of 
Dallas Police Department with rifle 
used to kill Kennedy — “an inter- 
val of 2.3> seconds between shots.” 

ed and forwarded to higher authority 
by November 24, within forty-eight 
hours of the autopsy. Humes’s supple- 
mental report was forwarded to The 
White House Physician on December 6 
and shortly thereafter was turned over 
to the Secret Service. Thus it appears 
that in December 1963 the Secret Serv- 
ice had the doctors’ autopsy reports in- 
dicating the President had . been shot 
near the base of the neck from behind 
and that the bullet had followed a 
downward course and exited through 
the lower portion of the front of the 
neck or throat. 

However, the FBI report turned 
over to, the Commission on December 
9, 1963, states: 

Medical examination of the President’s 
body revealed that one of the bullets 
had entered just below his shoulder to 
the right of the spinal column at an 
angle of 45 to 60 degrees downward, 
that there was no point of exit, and 
that the bullet was not in the body. 

The FBI supplemental report, dated 
January 13, 1964, states: 

Medical examination of the President's 
body had revealed that the bullet 
which entered his back had penetrated 
to a distance of less than a finger length. 

The supplemental report also refers 
to evidence of “an exit hole for a projec- 
tile” in front of President Kennedy’s shirt 
about one inch below the collar ’button. 

These FBI reports to the Commission 
appear to have been founded upon two 
reports made and signed by FBI agents 
Sibert and O’Neill, the first on Novem- 
ber 26, 1963, the second on November 
29, 1963. The agents’ November 26th 
report states in part that, during the 
autopsy Commander Humes located a 
bullet hole “below the shoulders and 
two inches to the right of the middle 
line of the spinal column”; that probing 
by the doctor indicated entry “at a 
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downward position of 45 to 60 degrees” 
and that “the distance traveled by this 
missile was short inasmuch as the end 
of the opening could be felt with the 
finger.” The agents’ report notes that 
the doctors “were at a loss to explain 
why they could find no bullets”; “no 
complete bullet could be located in the 
body either by probing or X-ray” and 
“no point of exit” found. 

The agents state a telephone call was 
made to the FBI laboratory, which ad- 
vised that a bullet found on a stretcher 
in the emergency room at Parkland Hos- 
pital in Dallas had been turned over to 
the FBI; that Dr. Humes was told of it 
during the autopsy; that he immediate- 
ly said this “accounted for no bullet be- 
ing located which had entered the back 
region and that since external cardiac 
massage had been performed at Park- 
land Hospital it was entirely possible 
that through such movement the bullet 
had worked its way back out of the point 
of entry and had fallen on the stretcher.” 

Further examination of the body, and 
X-rays of pieces of the skull brought 
into the autopsy room during the au- 
topsy satisfied Dr. Humes, the agents’ 
report continues, that one bullet “had 
entered the rear of the skull and had 
fragmentized prior to exit through the 
top of the skull,” and another “had 
entered the President’s back and 
worked its. way out . . . during external 
card ; ac massage.” The agents’ Novem- 
ber 29 report explains that the piece of 
skull brought into the autopsy room had 
been found on the floor of the Presiden- 
tial car and was taken to Washington in 
another plane, as was the whole bullet 
found at Parkland Hospital. 

It is obvious that these reports are 
the foundation for the FBI reports. It is 
equally obvious that they measurably 
undermine the elaborate speculations 
expounded in the books under review 
about the fatal shots coming from in 
front. 

However, there is also an obvious in- 


consistency between these reports and 
the autopsy doctors’ report stating that 
the bullet which entered in the back, 
near the base of the neck, exited through 
the throat, despite the doctors’ earlier 
theorizing that this bullet had fallen 
out. Dr. Humes provided an explana- 
tion. During the autopsy he observed 
that a tracheotomy had been performed 
on the President at Parkland Hospital, 
but at the time he had no way of know- 
ing that a projectile wound in the front 
of the President’s neck was used as the 
point of the incision. Early on the morn- 
ing of November 23, 1963, following the 
autopsy, he talked on the phone with 
Dr. Malcolm 0. Perry, who had per- 
formed the tracheotomy, and learned of 
the throat wound, which damaged the 
trachea and other portions of the neck. 
From this he concluded that the bullet 
which entered the President from be- 
hind at the right of the base of the neck, 
or just below it, had exited from the 
front of the neck or throat. This is the 
substantiation for that portion of the 
autopsy report which describes these 
wounds, statmg the back wound was 
one of entrance and the throat or neck 
wound one of exit. 

It is, as I have said, inconsistent with 
the FBI reports. It is also inconsistent 
with newspaper reports based on inter- 
views with the Parkland doctors and 
with TV statements made by them de- 
scribing the wound in the front of the 
neck as a puncture wound, indicating a 
wound of entrance. Does this mean that 
the doctors’ autopsy report is incorrect 
or was falsified to sustain a Commission 
theory or to fasten guilt upon Oswald? It 
is important to remember that the autop- 
sy report was completed and forwarded 
to higher authority by November 24, 
1963, within forty-eight hours after the 
assassination, well before the Commis- 
sion was appointed and before any clear 
theories of how the assassination had 
occurred had been formulated. It was 
also signed by all three of the military 
doctors who performed the autopsy at 
Bethesda. 

But none of this prevents five of our 
authors— Messrs. Weisberg, Popkin, Fox, 
Lane, and Epstein— from launching more 
or less harsh attacks on Commander 
Humes and the doctors’ autopsy report. 
The attacks are premised on three 
grounds: First, that the report is un- 
dated-overlooking the fact that the re- 
port form provides space only for the 
date and time of death and date and 
time of the autopsy, both of which are 
indicated. Second, that Commander 
Humes certified in wilting on November 
24, 1963, that he had “destroyed by 
burning certain preliminary draft notes.” 
Third, that the autopsy report is incon- 
sistent with the FBI reports. The last is 
particularly curious because these au- 
thors have all been extremely critical of 
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the FBI with respect to this and other 
aspects of the investigation; they have 
freely attacked the FBI’s credibility and 
implied that it was the main sponsor, in 
addition to the Dallas police, of the 
theory that Oswald alone was guilty. 
Sauvage, in his addendum, “American 
Postscript,” uses the . inconsistency to 
damn both the FBI and the Commis- 
sion. Weisberg also seizes on the altera- 
tions made by Humes in his draft of the 
report and his notes of his telephone 
conversations with Dr. Perry as evidence 
of deliberate falsification of the record. 

They all prove too much. Perhaps the 
autopsy report is inaccurate or contains 
excessive speculation. If we accept the 
FBI report we must remember it was 
founded on Humes’s prior speculation; 
it remains undemonstrated that the au- 
topsy report was falsified or altered at a 
later date to fit a Commission theory. 
The real animus for the onslaught on 
Commander Humes is the fact that the 
autopsy report cuts the ground from 
under the theories that the shots came 
from in front. 

The most circuitous attack is made by 
Epstein. Having established to his own 
satisfaction that the dominant purpose 
of the Commission was to dispel rumors 
and establish political truth, he posits 
the theory that the FBI reports are accu- 
rate, that the doctors’ autopsy report 
was altered more than two months after 
the autopsy, and that the autopsy report 
published in the Warren Report is not 
the original one. Hedged with enough 
“ifs,” he ventures that this indicates the 
conclusions of the Report “must be 
viewed as expressions of political truth.” 
His technique is interesting. He uses the 
phrase “purported to be the original” 
when referring to the published report, 
and he calls it the “Commission’s autopsy 
report” rather than the “autopsy doctors’ 
report.” Like Sauvage, Epstein suggests 
that the inconsistency presents a di- 
lemma, one horn of which is that if the 
FBI distorted its report on this basic 
fact doubt is cast on the entire investi- 
gation because the Commission’s inves- 
tigation and conclusions were premised 
on the accuracy of the FBI reports. 
Epstein overlooks the fact that he him- 
self has already spent a chapter attack- 
ing the credibility of the FBI. He also 
ignores the fact that the Commission 
accepted the doctors’ autopsy report, 
not the report of the FBI, which indi- 
cates that the Commission’s conclusions 
were not entirely premised on the FBI 
report. Sauvage sees the point and 
damns both. 

Epstein, like the other authors, chooses 
to accept what the FBI and Secret 
Service bystanders at the autopsy report 
that they heard (obviously hearsay) but 
rejects what the doctors who did the 
autopsy wrote and have not denied. 

The second horn of the dilemma, says 
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Epstein, is that if the FBI Reports are 
accurate, the doctors’ report must have 
been altered after January 13. He and 
Sauvage imply that the alteration was 
designed to bolster the Commission’s 
theory that the President and Governor 
John Connally were both hit by the 
same bullet, and that it went through 
the President’s neck and was the bullet 
found at Parkland Hospital. Epstein ig- 
nores the fact that, as he himself reports, 
it was not until March, four months 
later, that the single-bullet theory was 
first advanced and that it was never 
fully accepted. One might observe that 
his line of argument, supported by in- 
nuendoes such as “purported,” “pur- 
portedly,” and well-sprinkled “ifs,” needs 
far greater demonstration. Lane ad- 
vances the same argument and concludes 
there was a belated alteration in the 
doctors’ report. 

A.LL of these books except The Sec- 
ond Oswald seem to ignore the fact that 
the FBI reports were based on the re- 
ports of Sibert and O’Neill, who were 
present at the autopsy; furthermore, that 
the doctors’ autopsy report, which was 
revised or written in final form the next 
day, after the phone conversations with 
Dr. Perry at Parkland Hospital, was for- 
warded to the Secret Service, not the 
FBI. As Popkin notes, the FBI reports 
are phrased in the language of Sibert 
and O’Neill, rather than the technical 
language of the doctors. 

Why is it necessary to assume falsifi- 


cation and a plot? Why cannot the third 
possibility, the unmentioned possibility 
—that Commander Humes’s explanation 
is the truth— be accepted? It is not even 
discussed, except by Popkin. The al- 
ternatives proposed by the others in- 
volve either falsification by Humes or 
distortion or worse by the FBI. And 
although the FBI is their favorite whip- 
ping boy on other aspects of the case, 
here they point the finger at Humes. 
They do so, I suggest, because this fits 
more easily into their theories of con- 
spiracy and plot. And if there was a 
plot to falsify the record, is it inap- 
propriate to ask, “Why didn’t somebody 
tell the FBI?” 

It is interesting to note Epstein’s com- 
ment that the FBI supplemental re- 
port implies that the wound in the front 
of the neck was an exit wound, caused 
by a fragment from the other bullet, 
presumably the bullet which entered 
the head and fragmented. The FBI sup- 
plemental report does no such thing. It 
refers to a wound of exit caused by a 
“projectile.” Since Epstein does not ad- 
vance the theory of shots from the front 
and wounds of entrance in front, he has 
no need to attack the FBI reports, as do 
the others. 

I have expanded on this entire area 
because I believe it is typical. It is 
demonstrable that these books use the 
same technique in dealing with such 
matters as the identification of the rifle, 
the proof that it belonged to Oswald, 
the identification of Oswald, the ques- 




tions concerning Oswald’s marksman- 
ship, the descriptions of J. D. Tippit’s 
murder, the proof that Oswald was Tip- 
pit’s killer, the source of the bullet 
found at the Parkland Hospital, the 
question of how many shots were fired, 
the sequence of the shots, the number 
of shots that hit Governor Connally, the 
source of the shots— front, rear, or both—, 
how Ruby got into police headquarters, 
the alleged relationship between Os- 
wald and Ruby, etc. If one were to 
catalogue the way each of these books 
treats each of these matters and to list 
the theories put forth by each writer as 
to what happened and who was guilty, 
it would quickly appear that the pattern 
of treatment reflects the theory ad- 
vanced. Tfiis is perfectly proper if it does 
not involve distortion and contradiction 
and the easy assumption that all who dis- 
agree are either corrupt, dishonest, or 
incredible. That is nonetheless the prac- 
tice. Only Weisberg is consistent. He 
finds malevolence everywhere. 

Nor is the Warren Commission without 
fault. With respect to the inconsistencies 
in the doctors’ autopsy reports, the FBI 
reports and the FBI agents’ reports, the 
Commission had a clear duty. Its obliga- 
tion was to inquire into the inconsisten- 
cies, to question all who were involved. 
It had a duty to report the facts and to 
include all of the reports in its own 
Report. Unlike that of a jury, the func- 
tion of the Commission was not merely 
to render a verdict of “innocent” or 
“guilty.” Its duty was to disclose the 
facts and explain its conclusions. It 
failed to do so. 

This leads to the single-bullet theory. 
The autopsy doctors reported that a 
bullet had entered the President’s body 
at the base of the neck or in the back 
above the shoulders and exited through 
his throat. The theory is that the same 
bullet then entered Governor Connally’s 
body through the back, emerged under 
his right nipple, went through his right 
wrist, and pierced his right thigh; later 
it fell out, landing first on his stretcher 
and subsequently on the floor at Park- 
land Hospital, where it was found and 
turned over to the FBI. 

I am dubious about this theory. It flies 
in the face of evidence, expert and other- 
wise, concerning direction, velocity, and 
effect. First advanced by Humes and 
Commission counsel Arlen Specter in 
March of 1964, it was a useful hypothe- 
sis. By that time examination of films 
taken by an amateur named Abraham 
Zapruder had indicated Governer Con- 
nally was first hit 1.8 seconds after Presi- 
dent Kennedy. Experiments with Os- 
wald’s bolt action rifle showed it could 
not be fired within less than an interval of 
2.3 seconds between shots. The single- 
bullet theory would reconcile this. The 
Commission and most of the staff lawyers 
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were doubtful about it, as were all the 
doctors and ballistics experts. Governor 
Connally insisted he must have been 
hit by a different bullet because he had 
heard a shot before he felt the impact 
of the bullet striking. Since a bullet 
travels faster than the speed of sound, 
he reasoned be could have been hit only 
by a second bullet. The evidence was 
clear that Kennedy had been hit by the 
first bullet. 

According to Epstein, after the single- 
bullet theory was thoroughly explored 
and tested, the members of the Commis- 
sion were of divided opinion about it. 
Epstein reports that Commissioner John 
J. McCloy, who accepted the hypothesis 
and wanted a unanimous report argued 
there was evidence both men had been 
struck by the same bullet but, in view 
of other evidence, the Commission could 
not concur on the probability of this. 
Representative Gerald R. Ford wanted 
to say the evidence was “compelling.” 
Senator Richard B. Russell, who was 
doubtful, wished to say merely that 
there was only “credible” evidence. 
Commissioner McCloy proposed that the 
word “persuasive” be used, and this was 
agreed. The Report states: 

Although it is not necessary to any es- 
sential findings of the Commission to 
determine just which shot hit Governor 
Connally, there is very persuasive evi- 
dence from die experts to indicate that 
the same bullet which pierced die 
President’s throat also caused Gov- 
ernor Connally’s wounds. However, 
Governor Connally’s testimony and 
certain other factors have given rise to 
some difference of opinion as to the 
probability, but there is no question in 
the mind of any member of the Com- 
mission that all the shots which caused 
the President’s and Governor Con- 
nally’s wounds were fired from the sixth 
floor window of the Texas School Book 
Depository. 

Epstein and others have made much 
of the fact that this paragraph repre- 
sents a compromise in language and 
does not completely accept the single- 
bullet theory. It seems appropriate to 
comment that almost any decision, re- 



port, or opinion by a court, commission, 
or committee made up of several inde- 
pendent-minded men or women must 
necessarily include compromise lan- 
guage when there are conflicting items 
of evidence. Not until' now had I heard 
that this was either wrong, unfair, or 
dishonest. I suggest that this paragraph 
and others in the Report’s conclusions 
tend to indicate fairness rather than the 
technique of a prosecutor’s brief, as the 
commentators claim. 

r | HIS brings up the whole question of 
credibility of testimony. A theme that 
runs through all of these books is that 
the testimony of many of the witnesses 
relied on by the Commission must be 
rejected because in some respects their 
statements were demonstrated to be 
incorrect or. false. The authors do not 
ask that the same standards be applied 
to their own witnesses, or those upon 
whom they rely. But this is not the real 
point. It is a general proposition of law, 
applicable in all courts I know anything 
about, that the jury be charged that if 
it finds a witness has Ked about one 
material po ; nt it may reject all of his 
or her testimony, but is not required to 
do so. The jury may reject so much as 
is false and accept so much as it finds 
credible. This is not a rule solely for 
legal fact-finders, but a rule of fife, uti- 
lized by most men in all their decision- 
making. It is logical and sensible. Why 
the Commission did not have a right to . 
follow the same practice is unclear. 

In this connection the Commission’s 
utilization of Helen Louise Markham’s 
testimony identifying Oswald as the Tip- 
pit murderer is of interest. There are ob- 
vious difficulties with her testimony, 
particularly in the light of Mark Lane’s 
attack on her credibility. However, the 
portions of the transcript of Lane’s tape- 
recorded telephone conversation with 
her, quoted by Lane and Sauvage, do 
not support the comments by them and 
by some of the others that she varied 
in her descriptions of the killer or that 
Lane adequately identified himself in his 
phone call. He never told her the phone 
call was being tape-recorded or whom he 
represented. Both of these matters are 
the main bases for the vicious attacks on 
her credibility and on the Commission. 
The Commission’s Report gave her testi- 
mony only “probative” value. Epstein 
reports that Commission counsel Joseph 
Ball, who wrote the first draft of Chap- 
ter IV of the Commission’s Report set- 
ting forth the case against Oswald, did 
not wish to rely on her testimony, nor 
that of Marina Oswald, nor that of How- 
ard Brennan. Epstein also writes that 
Commission counsel Wesley Liebeler, 
the source of much of Epstein’s material, 
also disbelieved Mrs. Markham. In this 
connection it is worthy of comment that 
several of our authors have sharply criti- 
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cized both Liebeler and the Commission 
on the ground that Liebeler’s examina- 
tion of Mrs. Markham as a witness was 
too weak and too friendly and designed 
only to protect her and her story. Now 
we are told he did not believe her. Com- 
mission counsel Norman Redlich, who 
wrote the final version of the chapter, 
utilized the testimony of all three as 
support for its conclusion. 

Epstein makes a big point of this, as 
proof that the Commission relied on un- 
reliable witnesses. He ignores the sig- 
nificant fact that Ball and Liebeler, both 
of whom had doubts about these wit- 
nesses, did not disagree with the Com- 
mission’s conclusion that Oswald alone 
was guilty, as shown by other evidence— 
the ultimate concern in this chapter. 
That every paragraph had to be written 
and rewritten'' until it met the approval 
of all seven Commissioners would seem 
to warrant Epstein’s commendation rath- 
er than his criticism. 

Despite the attacks on the Commis- 
sion and the evidence it relied on, there 
remains adequate evidence that Oswald 
was guilty. If there was another assassin, 
he left no trace. 

Popkin’s suggestion of a second Os- 
wald is sheer speculation. The allega- 
tions of conspiracy are equally tenuous. 
No physical evidence supports the 
theory that the shots were fired from 
the railroad overpass or the grassy knoll. 
If the shots came from in front, how 
does one explain Governor Connally’s 
wounds? If the FBI reports are correct 
concerning the President’s back wound, 
as all of these writers except Popkin 
seem to accept, the shot must have come 
from behind. The FBI report would 
also indicate that the bullet found at 
Parkland Hospital fell out of the Presi- 
dent’s back during cardiac massage. This 
bullet was clearly identified as having 
been fired from Oswald’s rifle. 

Popkin avoids this implication of Os- 
wald’s guilt by hinting that Ruby 
planted the bullet at the hospital, as 
farfetched and unsupportable a conjec- 
ture as could be imagined. 

THE ascertainment of truth is not easy. 
The adversary method is undoubtedly 
superior, although it has weaknesses. 
That method was difficult if not impos- 
sible in the case of the Warren Commis- 
sion. The Commission was appointed 
because the killing of Oswald meant 
there could be no adversary trial. If the 
local officials in Texas believed, as they 
intimated, that Oswald was the sole 
assassin, they would pursue the matter 
no further. However, there were obvious 
doubts, both about Oswald’s guilt and 
the performance of the Dallas police. An 
investigation seemed called for. Epstein 
and others stress the political nature 
of this Commission. Any Commission 
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would, I believe, be subject to the same 
criticism. 

The Commission had to find the facts. 
At what point would adversary counsel 
be appointed? Whom would he repre- 
sent? And in what manner? Suppose the 
Commission found evidence indicating 
someone other than Oswald was guilty? 
What procedure would it follow? And 
when would counsel be appointed or 
permitted? Even though Mark Lane’s 
legal standing was dubious, since he 
represented Oswald’s mother and not his 
widow or his estate, it might have been 
better if he had been permitted to act 
as adversary counsel. How this could 
have been handled in the light of the 
Commissions procedures is difficult to 
determine. Nevertheless, a technique 
should have been devised. The Commis- 
sion not only had to be just; it had to 
appear to be just. 

For the same reason, the Commission 
should have heard several other witnes- 
ses and given a more adequate explana- 
tion in its Report of the reasons why it 
accepted certain evidence and rejected 
other evidence. Of the conclusions pos- 
tulated, I believe the Commission’s are 
the most credible, and that it made a 
case against Oswald. Whether guilt be- 
yond a reasonable doubt could have 
been established in an adversary trial 
is another matter. Marina Oswald could 
not have testified. Hearsay testimony 
would not have been admissible, and 
adversary counsel would have been 
present. However, it is fair to say that 
much of the stuff in these books could 
not have been utilized either. 

As I said at the outset, the critics also 
have a duty. They have failed it. Each 
of them in one way or another suggests 
there was a conspiracy involved. Weis- 
berg asserts, without any evidence in 
support, that the Commission “excul- 
pated” “Presidential assassins.” Again 
without credible evidence Sauvage 
maintains that the assassination was 
the product of a right-wing racist plot 
and that Oswald was killed as part of 
a Dallas police plot to prevent discovery 
of the first plot. Fox finds Oswald guilty, 
but suggests, on the most tenuous basis, 
that there was a plot in which Ruby and 
Oswald were involved. Lane makes a 
strong defense of Oswald, points the fin- 
ger at Ruby, also on a flimsy basis, and 
likewise suspects a conspiracy. 

Lane’s is the strongest case for Os- 
wald. He makes some telling points, 
vigorously and effectively. Rush to Judg- 
ment, however, is marred in great meas- 
ure by name-calling imputations of mo- 
tive, which remain undemonstrated, and 
by inconsistencies and contradictions in 
the attack. I have already noted the 
forced conclusions he attempts to draw 
from his tape-recorded telephone con- 
versation with Mrs. Markham. Positing 
a second Oswald, engaged in a conspir- 



tainment of truth is not easy.” 
acy with the known Oswald to assassin- 
ate the President, Popkin holds that the 
second Oswald and a third man were 
the real assassins. According to him, the 
known Oswald was the patsy; the second 
Oswald was on the sixth floor of the 
School Book Depository, where he fired 
some of the shots while the third man 
fired other shots from the grassy knoll. 
Popkin concedes the known Oswald 
killed Patrolman Tippit. All this theoriz- 
ing arises from evidence that a man who 
looked like Oswald was engaged in sus- 
picious activity during the months be- 
fore the assassination. Because, at the 
times and places involved, Oswald could 
not physically have been present, the 
Commission found that this activity, at- 
tributed by some to the known Oswald, 
was that of some other unknown man. 
Epstein’s theory is that Oswald was 
guilty, but he implies a second assassin. 
The common theme of the books is con- 
spiracy and, in effect making it part of 
the conspiracy, improper motivation on 
the part of the Commission. Repeated 
often enough, the charge may stick. 
These attempts to set up doubt, without 
adequate basis, are dangerous and, on 
the evidence, unwarranted. Conspiracies 
have an objective. What objective was 
served by the assassination of President 
Kennedy? And what steps have been 
taken to carry it out? Nowhere in these 
books is there a suggestion of an answer. 

Finally, it should be noted that no 
one has yet been able to produce a 
scintilla of proof or a minute reason 
why the Commission would want to ex- 
culpate the real assassin or assassins, if 
Oswald was even indeed innocent or not 
alone. Until some credible evidence of 
this is forthcoming, it is inappropriate so 
to hint or assert. Or must we just assume 
that the Warren Commission wished to 
have the Presidential assassin or assas- 
sins on the loose? 
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